UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

M CHAEL VERRI LLI,
V. : 3: 03CV541( WAE)

SI KORSKY Al RCRAFT CORPORATI ON

RULI NG ON MOTI ON TO DI SM SS

The plaintiff, Mchael Verrilli, alleges that his forner
enpl oyer, Sikorsky Aircraft Corporation, violated the terns of
a collective bargaining agreenent when it wrongfully
di scharged himw t hout just cause. Plaintiff brings this
action pursuant to Section 301 of the federal Labor Managenent
Rel ati ons Act.

Def endant noves to dism ss the conplaint, arguing that
plaintiff’s conplaint [acks sufficient allegations to state a
valid claim and that it is barred by the relevant statute of
limtations. For the follow ng reasons, the notion to dism ss
w Il be granted, but the plaintiff will be given | eave to
replead his conplaint.

BACKGROUND

For purposes of ruling on this nmotion to dism ss, the
court accepts as true the follow ng allegations taken fromthe
conpl ai nt.

Plaintiff comenced work at Sikorsky in March, 1979. His



enpl oynent was covered by a collective bargai ni ng agreenent
that provided that his discharge should be made only for just
cause.

At sone point during his enploynent, plaintiff took a
drug test. In March, 2000, plaintiff was wongfully

di scharged wi t hout just cause.

DI SCUSSI ON

Mbtion to Disnm ss

A nmotion to dismss under Fed. R Civ. P. 12(b)(6) should
be granted only if "it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.”™ Hi.shon v. King & Spalding, 467 U S.

69, 73 (1984). The function of a notion to dismss "is nerely
to assess the legal feasibility of the conplaint, not to assay
t he wei ght of the evidence which m ght be offered in support

thereof." Geisler v. Petrocelli, 616 F. 2d 636, 639 (2d Cir.

1980). In considering a nmotion to dism ss, a court must
presunme all factual allegations of the conplaint to be true
and must draw any reasonable inferences in favor of the non-

moving party. Cruz v. Beto, 405 U S. 319, 322 (1972).

Def endant argues that plaintiff’s conplaint fails to
state a claimpursuant to Section 301, since it contains no

al |l egation that he exhausted his rights under the contractual



grievance/ arbitration procedure, and there is no allegation
that the union failed in its duty to fairly represent him
Plaintiff counters that he is not required to plead such
specifics under the |liberal federal pleading standard, and
that he is not required to make the union a party to this
action.

An enpl oyee may bring suit against his enployer pursuant
to Section 301, but nust generally attenpt to exhaust any

grievance and arbitration remedi es provided for in the

col l ective bargaining agreenment. Republic Steel Corp. V.
Maddox, 379 U.S. 650 (1965). However, exhaustion may be
excused where (1) the enployer's conduct anmobunts to a
repudi ation of the contractual procedures, or (2) the
grievance procedure is controlled by the union and the

enpl oyee has been prevented from exhausting his contractual
remedi es by the union's wongful refusal to process the

grievance. Vaca v. Sipes, 386 U S. 171, 185 (1986)).

Here, plaintiff’s conplaint contains no allegation
concerning the grievance of plaintiff’s alleged w ongful
di scharge. W thout such information, the Court cannot assess
whet her plaintiff has a valid claimfor relief pursuant to
Section 301 that is not barred by the statute of limtations.

Accordingly, the Court will grant the notion to dism ss but



will give the plaintiff |leave to replead his conplaint to
include the relevant allegations regarding grievance of his
claimpursuant to the collective bargai ni ng agreenent.

Concl usi on

For the foregoing reasons, the motion to dismss [doc. #
8] is GRANTED. The plaintiff’s conplaint is dism ssed w thout
prejudice. Plaintiff is allowed until January 12, 2004, to
replead his conplaint to include allegations relative to the
grievance of his claim After plaintiff files his anmended
conpl ai nt, defendant has 30 days to file a second notion to
dismss. |If plaintiff fails to file an anended conpl ai nt by
January 12, 2004, defendant may nove for dism ssal of the
action wth prejudice.

The clerk is instruct not to close this case.

So ordered in Bridgeport, Connecticut, this ___ day of

Decenber, 2003.

Warren W Egi nton
Senior United States District Judge



